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New Lanark Trust

ÅDecision of the Inner House of the Court of Session.

ÅbŜǿ [ŀƴŀǊƪ ¢Ǌǳǎǘ όb[¢ύ ǎŜǘ ǳǇ н ǘǊŀŘƛƴƎ ŎƻƳǇŀƴƛŜǎ bŜǿ [ŀƴŀǊƪ IƻǘŜƭǎ [ƛƳƛǘŜŘ όάb[ IƻǘŜƭǎ 
[ƛƳƛǘŜŘέύ ŀƴŘ bŜǿ [ŀƴŀǊƪ ¢ǊŀŘƛƴƎ [ƛƳƛǘŜŘ όάb[ ¢ǊŀŘƛƴƎ [ƛƳƛǘŜŘέύΦ

ÅSome of the trading activities carried out in each subsidiary are as follows:-

ÅNL Trading Limited- operates the visitor attraction in New Lanark,the café, the retail shop, 
produces spun woollen yarn, the hydro electric power station andmakes and sells ice cream on 
the site.

ÅNL Hotels Limited- operates the hotel, hostel, self-catering accommodation, a conference 
centre, bar, restaurant, wedding venue, leisure club, pool and beauty treatment facilities.

ÅBoth subsidiaries operate within original mill buildings on the site.

2



New Lanark Trust ςContinued 

Åh{/w ƘŀŘ ǊŜƧŜŎǘŜŘ b[¢Ωǎ ŀǇǇƭƛŎŀǘƛƻƴ ǘƻ ǊŜƎƛǎǘŜǊ ǘƘŜ ǎǳōǎƛŘƛŀǊƛŜǎ ŀǎ ŎƘŀǊƛǘƛŜǎΦ

ÅOSCR had accepted that some of the activities provided public benefit and were charitable, but 
not enough to meet the charity test. Some of the activities were seen as being purely 
commercial activities.

ÅInner House of the Court of Session held that the activities of both subsidiaries were entirely 
primary purpose linked with the advancement of education and heritage, so were charitable. 

ÅInner House directed OSCR to recognise the subsidiaries as charities and enter them on to the 
Scottish Charity Register.

ÅNLT is a unique case -judgement held that NL is a living and working community.  The 
commercial facilities on site for visitors were essential to experience being part of this. 

ÅOSCR are now ǳǇŘŀǘƛƴƎ ǘƘŜƛǊ ƎǳƛŘŀƴŎŜ ƻƴ άaŜŜǘƛƴƎ ǘƘŜ /ƘŀǊƛǘȅ ¢ŜǎǘέΦ
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The Kids Company Case
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ÅRecent High Court case against the former trustees of Kids Company and the CEO Camilla 
Batmanghelidjh.

ÅBrought by the official receiver seeking to disqualify the former trustees from being future  
company directors and charity trustees.

ÅOfficial receiver also claimed that the CEO was a de facto trustee who should also be 
disqualified.

ÅThis case contains a number of important lessons for every charity.

- Delegation - trustees can rely on competent key staff such as a
CEO/senior management team to a reasonable degree to carry out the ŎƘŀǊƛǘȅΩǎ strategy.

- Emphasises the importance of having a robust governance structure in place.
- Delegated roles must have a clear work remit- must be accountability and oversight.
- Trustees will always remain accountable, they can never delegate their overall responsibility.



Charity Reserves

ÅPart of the good financial governance of every charity to have reserves and a reserves policy.

ÅOŦŦƛŎƛŀƭ ǊŜŎŜƛǾŜǊ ŎƭŀƛƳŜŘ ǘƘŀǘ ǘƘŜ ǘǊǳǎǘŜŜǎ ŦƛƴŀƴŎƛŀƭ ƳƛǎƘŀƴŘƭƛƴƎ ƭŜŘ ǘƻ ǘƘŜ ŎƘŀǊƛǘȅΩǎ ƛƴǎƻƭǾŜƴŎȅ 
and meant they were unfit to act.

ÅKids Company had a demand led financial model - would never turn away a child in need.

ÅCourt held that the trustees decision to prioritise spending on the charitable objects rather than 
to build up substantial reserves was reasonable.

The Standard of Care expected of Trustees

ÅJudge ǘƻƻƪ ŀ άōŜƴŜǾƻƭŜƴǘ ŀǇǇǊƻŀŎƘέ ǘƻ ǘǊǳǎǘŜŜǎΦ

ÅStandard to apply for showing that a trustee is unfit to act is a very high one.
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Updating the Charities and Trustee Investment (Scotland) Act 2005

ÅDraft bill expected in 2022 for the new Act.

ÅWe expect it to increase OSCR inquiry and enforcement powers as well as increase transparency 
and openness.
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Thank you
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CƻǊ ƳƻǊŜ ƛƴŦƻǊƳŀǘƛƻƴ ƻƴ ŀƴȅǘƘƛƴƎ ŎƻǾŜǊŜŘ ƛƴ ǘƻŘŀȅΩǎ ǎŜǎǎƛƻƴΣ ǇƭŜŀǎŜ ŎƻƴǘŀŎǘΥ

Victoria Simpson, Head of Charities
Accredited Specialist by the Law Society of Scotland in Charity Law
E: Victoria.Simpson@andersonstrathern.co.uk
T: 0131 625 8162



Contracts
Charities Conference
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¢ƻŘŀȅΩǎ ǎŜǎǎƛƻƴ

ÅContracting Principles

ÅKey clauses

ÅForce Majeure in a Coronavirus Context

ÅContracting in a Post-COVID World

ÅTop Tips

ÅQ&A
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Contracts
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Contracting Principles
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Key Clauses

ÅObligations

ÅConsideration

ÅIndemnities

ÅLimitation of Liability

ÅTermination

ÅBoilerplate terms
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Key Clauses

ÅObligations:

- Should be as clear and exhaustive as possible

- Failure to meet obligations will constitute breach

ÅConsideration

- Simple v Structured

ÅIndemnities

- Express promise to pay money on the happening of a specified event
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Key Clauses

ÅLimitation of Liability 

- Reduces risk

- What liabilities cannot be limited?

ÅTermination

- Ensure that you have an exit from the contract

ÅBoilerplate terms

- Often overlooked 

- Examples: notices; severance, third party rights, entire agreement, jurisdiction, force 
majeure
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Effect of the Coronavirus Pandemic on Charities

ÅOSCR Survey conducted in May and November 2020.

Å2,548 Scottish charities participated.

ÅNovember 2020: 92% of Scottish charities reported some form of negative impact 
from COVID-19 (98% in May 2020).

Å¢ƘŜ Ƴƻǎǘ ŎƻƳƳƻƴ ƛƳǇŀŎǘ όфл҈ ƻŦ ŎƘŀǊƛǘƛŜǎύ ǿŀǎ ǳǇƻƴ ǘƘŜ ŎƘŀǊƛǘƛŜǎΩ ŀōƛƭƛǘȅ ǘƻ ŘŜƭƛǾŜǊ 
their services.

Å79% had seen an impact on their finances.
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Force Majeure

ÅWhat is a Force Majeure clause?

ÅPerformance must be rendered impossible 

ÅWhat is the effect of invoking a Force Majeure clause:

- Suspension

- Non-liability

- Obligation to mitigate

- Right to terminate
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Contracting in a Post-COVID World

ÅTermination clause ςensure that you have an exit from the contract without incurring 
further liability.

ÅForce Majeure clause ςensure that your force majeure clause covers as much as 
possible.

ÅDispute Resolution clause ςtry to avoid going to court at all costs. 

ÅConsideration clause ςbuild in a structured payment arrangement in order manage 
cash flow. 
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Top Tips

1. Always have a written contract where possible

2. Every sentence in a contract means something

3. Always have an exit

4. Plan for the worst; hope for the best

5. 5ƻƴΩǘ ōŜ ŀŦǊŀƛŘ ǘƻ ƴŜƎƻǘƛŀǘŜ
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